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RESPONSEOF PROFESSIONALSOF ILLINOIS FOR THE PROTECTION OF THE
ENVIRONMENT (“PIPE”) TO ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY’S MOTION FOR EMERGENCYRULEMAKING

NOW COMEStheProfessionalsofIllinois for theProtectionoftheEnvironment

(“PIPE”), by andthroughits attorneyClaireA. Maiming, and,objectsto theIllinois Environ-

mentalProtectionAgency’s(“Agency”) Motion thattheBoardadoptrevisedPart732 andcreate

newPart734 on an emergencybasis.

First, PIPEappreciatesthat aprocessneedsto be developedwhich effectively,effi-

ciently, expeditiouslyandfairly reviewsworkplanbudgetsandsubmittalsfor reimbursement

from theundergroundstoragetankfund. Thatreviewshouldbebaseduponactualcosts,indus-

try standards,documentedexpenditures,scopeof work and budgetandprojectplanpresentations

which arecertifiedby licensedprofessionalengineersandgeologistsasrequiredby theIllinois

EnvironmentalProtectionAct (“Act”), 415 ILCS 5/I et. seq., andcorrespondingBoardrules.

As is mostlikely evidentto theBoard,becauseof thesignificantincreasein undergroundstorage
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tank appeals,therehasbeena noticeablebreakdownin theworkability ofthereimbursement

programin theEast few years. Thatbreakdownresultsfrom variousfactors,andPIPEsubmits

that changesin theAgency’sadministrationofthe programover thecourseofthe lastseveral

yearsareat theheartof thosefactors.

First, theAgencybegantheroutineutilizationof a“rate sheet”which PIPEmaintains

that wasdevelopedin an arbitraryfashionandwithoutpublic promulgation,inconsistentwith

theEnvironmentalProtectionAct (“Act”) andtheAdministrativeProceduresAct. 5 ILCS 10/5

Second,theAgencyhasdiscontinuedaffordinganydeferenceor considerationto thecertifica-

tionsofthe licensedprofessionalengineerandgeologiststhat arerequiredby theAct. Third,

insteadof reviewingaportionof thevarioustypesofbudgets,plansandotherclaimsfor reim-

bursement,ascontemplatedby theAct (see415 ILCS 5/57.2(c),theAgencyreviewseachand

everysubmittal,atvariousdifferentdecision-makingpointsand,asaresult, theAgency’sLUST

Unit hasgrownsubstantially.Fourth,thereis no longeranycommunication,writtenorother-

wise,from theAgencyto therequestorregardingtheAgency’sreasonsfor amendmentofbudg-

etsor denialofcosts. Finally, themostrecentstatutorychanges,madewell overtwo yearsago,

haveneverbeenincorporatedinto regulatorylanguageand,accordingly,theproceduraladmini-

strationoftheLUST programpursuantto thesechangeshasneverbeensubjectto publiccom-

mentorBoardreview — until now.

Now, afteryearsof operatingtheprogramwithout public rulemaking,theAgencymoves,

without citing any legal authority, that theBoardadopttheseimportantrules,againwithout pub-

lic review, in wholesaleandemergencyfashion. TheBoardshould resistthis particulareffort

andallow this importantrulemakingto proceedin regularandexpeditiousfashion,with all the

public participationand Boardoversightcontemplatedby theAct.
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In orderto ensurethat the reimbursementprocessworksasintendedby theunderground

storagetanklegislation,PIPEis participatingin theBoard’srulemakingdocketedasR04-22and

R04-23. Incorporatedasa not-for-profit professionalassociationon April 6, 2004, PIPEis an

associationof professionals(engineers,geologistsandotherprofessionals),businesses,andcon-

tractorswho areemployedor contractedto remediate,protectandenhancetheenvironmentand

protecthumanhealthand safety. Themembershipconsistsofprofessionalconsultants,engi-

neers,laboratories,contractorsandotherstakeholdersvital to theremediationofLUST incidents

in Illinois. Already,agreatnumberofthebusinesseswho arecontractedby ownersandopera-

tors ofleakingundergroundstoragetanksites to remediatethosesites,manyofwhich appeared

attheBoard’sfirst hearingin thismatter,aremembersof PIPE.

PIPEdesiresto cooperatewith theAgencyin an effort to establishamethodologyfor the

Agency’sreviewofcostsassociatedwith leakingundergroundstoragetanks. Bothpartieshave

recentlyhadtheopportunityto meetandsharetheirrespectiveconcernsand,importantly,their

commitmentto amutualgoal: makingthebestuseof theresourcesofthefund,sothat LUST

sitescancontinueto be remediatedandIllinois’ environmentcancontinueto beprotectedand

enhanced.PIPE is interestedin an expeditiousandfair reimbursementprocess,onethatrecog-

nizesboth thereasonablenessoftheactualcostsassociatedwith remediation,aswell asa defer-

encethat shouldbe affordedtheprofessionaljudgmentthat is inherentin theprofessionalengi-

neer’sor geologist’scertificationrequiredby theAct andBoard rules.

PIPEis workingwith theAgencytowardthat end. PIPE’sunderstanding,asa resultof

its discussionswith theAgency,is that theAgencywill be askingtheBoardto refrainfrom act-

ing on thisemergencyMotion pendingfurtherdiscussions.P[PEhasindicateda continuedwill-

ingnessto discuss,to theextentit maybedeemednecessary,an interim agreedapproachto the
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reviewof LUST reimbursementclaimsuntil arulecanbe formally promulgatedby theBoard.

Theseefforts shouldnarrowtheissuesandcontroversycurrentlybeforethe Boardandallow, the

rulemakingto proceedmoresmoothly. Nonetheless,PIPEobjectsto theAgency’sspecificre-

questfor emergencyrulemakingin this mattersince,with all duerespect,any“emergency”is of

theAgency’sown making: a resultof its routineapplicationofanarbitrary“rate sheet”and its

avoidanceofpublic rulemaking.

Recently,theBoardadmonishedtheAgencyfor utilizing theratesheetwithoutpromul-

gatingit asarule. In Illinois AyesOil Companyv. Illinois EnvironmentalProtectionAgency

(“Ayers“) (PCB03-214, April 1, 2004),theBoardconsideredacontestedreimbursementissue,

wheretheAgencydeniedAyersa substantialpartof its requestedreimbursement,baseduponthe

Agency’sapplicationofits “rate sheet”andconcomitant,”reasonableness”determination. At

hearing,witnessesfor CSD Environmental(theremediationcompanyresponsiblefortheAyers

siteandnow amemberofPIPE)crediblytestifiedasto thereasonablenessof its remediation

projectandrelatedcosts. While theBoardopinedthat theAgency’sratesheetwasinvalidly

promulgated,theBoardnonethelessconsideredtheAgency’sapplicationoftheratesheetasthe

Agency’sinterpretationof“reasonableness.”TheBoard’sdecision,which costthepetitioner

moreto pursuethantheactualdollar amount in dispute,in essencedeclaredthat thepositionof

CSD EnvironmentalwasmorereasonablethanthatoftheAgency.

On January22, 2003,CW3M Company,Inc., anotherenvironmentalremediationcom-

panyandalso now amemberofPIPE, filed suit in SangamonCountyseekingto enjoin the

Agency from its standarduseofa ratesheetto determine“reasonableness”ofremediationand

relatedcostsunder theAct. Thematterwasnot hearduntil April 21, 2004 and, uponthemotion

of theAgency, thecourtdeclaredthemattermootbecauseoftheBoard’sdecisionin Ayers.
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Nonetheless,thecourtadmonishedtheAgencyto discontinuetheuseof astandardratesheetthat

hadnot beenpromulgatedasa rule. SeeCW3MCompany,Inc. v. Illinois EnvironmentalProtec-

tion Agency,Circuit CourtofSangamonCounty,NO. 03-MR-0032(April 21, 2004).

Basedin largepartupon theabove-referencedchallengesto theAgency’suseoftherate

sheetas a“rule” regarding“reasonableness,”theAgencynow seeksto havetheBoardpromul-

gateits proposedrule asanemergencyrule. In supportthereof,theAgencyasserts:“Without

theratesheet,the Illinois EPA lacksastandardmethodologyfor determiningwhetherthecosts

submittedfor approvalin budgetsand applicationsarereasonable.A standardmethodologyfor

determiningthereasonablenessofcostsis includedin theproposedrulescurrentlybeforethe

Board.” (SeeAgencyMotion atpage2).

Thus,while theAgencyhasbeenreviewingLUST fundclaimsfor well overtenyears,

certainlyprior to theroutineuseof anestablishedratesheet,theAgencynow seekstheBoard’s

immediateblessingoftheuseofits ratesheet,now incorporatedinto regulatorylanguage,via

thisMotion for EmergencyRulemaking. PIPEstronglyobjectsto theBoard’ssanctioningofthis

ratesheetby incorporatingit into formal Illinois administrativeregulationfor variousreasons.

First andforemost,Illinois caselawis clear: a stateagencycannotcreateits own emer-

gencyandthen,in justification ofemergencyrulemaking,asserttheexistenceof a situationthat

“reasonablyconstitutesathreatto thepublic interest,safety, or welfare.” See5 ILCS 100/5-45;

SennParkNursingCenterv. Miller, 104 Ill. 2d 169, 83 111. Dec. 609, 470 N.E.2d 1029(1984).

Seealso,Citizen‘sfor a BetterEnvironmentv. Illinois Pollution ControlBoard, 152 Ill.App.3d

105, 105 Ill. Dec.297, 504 N.E.2d166 (1st. Dist. 1987): “the needto adoptemergencyrules in

orderto alleviateanadministrativeneed,which, by itself, doesnot threatenthepublic interest,

safetyor welfare,doesnot constitutean “emergency.” Thepolicy reasonsunderlyingthis case-
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law areclear: governmentshouldnot be ableto createits ownemergencyand thenusethat

emergencyasajustification to administerits programin away that forecloseslegitimateandre-

quiredpublic input. In thiscase,thosepolicy reasonsare evenmoreevidentbecauseit is the

very foreclosureoftheright to participatethat herecreatestheclaimedemergency.

Further,while theAgencyclaimsthat it needsan “emergency”fix becauseit can’t utilize

it’s ratesheet,thefix it seekswould deletelong standingregulatorylanguage(in Part732)and

addan entirelynewPart734— all justifiedby a selfcreatedemergencyandall without therequi-

sitepublic participation. Evenif the “fix” is limited to allowing theAgencyto useits proposed

rates(e.g.,SubpartH), asit claimsis necessary,such“fix” will only serveto create,not dissi-

pate,havoc.This is sobecause,asis likely clearto theBoardfrom its first hearingin this pro-

ceeding,.PIPEmembersseriouslydisputetheAgency’sclaim that theproposalbeforetheBoard

is reflectiveofastandardmethodologyfor determiningthereasonablenessofcosts. Forthe

Boardto sanctiontheserates,without public input andBoardreview,evenin emergencyfashion,

is for theBoardto legitimizethevery ratesthatPIPEmaintainshavebeenarbitrarily established.

Sincethat hearing,PIPEhasbecomeawareof furtherinformation,which it plansto pre-

sentattheBoard’snexthearing,which furtherunderminestheclaimedmethodologyandreason-

ablenessoftheAgency’sproposedreimbursementratesin this rulemaking.Ontheeveofthe

CW3M courthearingin SangamonCounty, theAgencyfinally respondedto an FOIA request

thathad previouslybeendenied. (Thedenialwasoneofthe issuesbeforethecourt that, asare-

sult of theAgency’sbelatedresponse,wasalsodeclaredmoot.) Threeimportantdocuments

were, for the first time, releasedandhavebeenreviewedby membersof PIPE: an Agency1998-

1999 samplingofremediationsites;a2003 ratesheet;and a2004ratesheet.
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PIPEwill submitthesedocumentsasdemonstrationthat proposedSubpartH andAppen-

dicesweredevelopedutilizing non-representativegroupofsiteremediationsfrom asfar backas

1998-1999. Eventhen,manyof theratesin the2003 ratesheetarelessthantheserepresentative

amounts.Uncannily, in the2004ratesheet,theyarelesserstill. Thus,while onemight presume

thatthecost ofremediationandthecostof doingbusinessin Illinois hasrisenduring this period

of time, therates,asdetermined“reasonable”by theAgency,havefallen. Simplyput, the

Agency’sratesarenot areasonablerepresentationofthecurrentcostsofremediationofunder-

groundstoragetanksitesand shouldnot besanctionedby theBoard,especiallyon an emergency

basis.

TheAgency’sclaimthatit cannotmakedeterminationsof“reasonableness”withoutus-

ing emergencypromulgatedratesis withoutmerit, especiallysincetheAct requiresacertifica-

tion ofa licensedprofessionalengineeror geologiston virtually everycostassociatedwith

LUST reimbursement.Indeed,theAct contemplatestheAgency’srole asbeingoneofselected

“review” and “audit” oftheseremediationprojectsand,while apromulgatedratesheetmaybe

helpful, it is nota necessarypre-requisiteto anAgencyapprovalof costsassociatedwith reme-

diation.To theextenttheAgencybelievesthat aconsiderationof standardizedratesis appropri-

ate,PIPEagreesthatsuchrates,if promulgatedcorrectlyandfairly, might well serveto expedite

thereimbursementprocess.Whennot promulgatedfairly or correctly,however,the oppositeis

the inevitableresult. Further,therearevariousindustrypublicationsthattheAgencyreviewers

might draw from, includingRSMeans,that annuallypublishstandardratesfor theconstruction

andenvironmentalindustries. However,thesepublicationsdo notappearto havebeenutilized

by the Agencyin its developmentof theproposalcurrentlybeforetheBoard.
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Also, asthe Boardwell knows,anyemergencyrule is only valid for 150 daysand,given

thecontroversycurrentlyevidentin this rulemaking,thepromulgationofa permanentrule in 150

dayswould be a yeoman’sjob. Thus,unlessthestakeholders’positionsbecomelessdivergent

quickly, anyemergencyrulewould likely terminateprior to a regularrule’s promulgation. In

orderto facilitatethis rulemaking,andin an attemptto createsomedegreeofharmonyin the

processingofLUST budgets,plansandreimbursementclaims, PIPEis involved in an ongoing

dialoguewith theAgency. As aresultofthosediscussions,PIPEexpectsthat theAgencywill

requestthattheBoardholdits requestfor emergencyrulemakingin abeyanceso thattheparties

might continueto dialogue. Thehopeis that theAgencywill presentamorepalatableproposal

to theBoard. Unlessanduntil that occurs,however,PIPEstrenuouslyobjectsto theAgency’s

motion thattheBoardadoptPart732 andPart 734in emergencyfashion.

Respectfullysubmitted,

S P’~’L~L~
Claire A. Manning,Attomey~ (~

CLAIRE A. MANNING
Posegate& Denes,P.C.
Ill N. Sixth Street
Springfield, Illinois 62705
(217)522-6152
(217)522-6184(FAX)
claire~posegate-denes.corn
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